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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NADINE PESTANA 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by Nadine Pestana is denied.  Pestana is not entitled to 
judgment as a matter of law.  A reasonable trier of fact could conclude that Pestana published 
defamatory statements about plaintiffs during a meeting among herself and approximately 22 
horse owners at Ascona’s Pizza in Danville on March 1, 2017.  These include statements that 
Moeller has a mental illness, or exhibited behavior associated with such an illness, and 
statements that could be understood to charge that she is dishonest and does not properly run 
her facility, all of which would tend to injure plaintiffs in their business.  Further, triable issues of 
fact exist concerning the context in which the statements were made, whether Pestana in fact 
made statements that could be understood to charge that Moeller was dishonest and did not 
properly run her business, and how all the statements were understood. (Undisputed and/or 
Disputed Material Fact Nos. 14, 16, 17, 18, 19, 20; Additional Fact Nos. 29, 30, 34, 44, 45.)   
 
The Court interjects a note of caution here.  It is denying the summary judgment motions of both 
sets of defendants.  The parties should be cautious about reading too much into these rulings, 
however.  Defendants present strong narratives and arguments in support of their defensive 
positions.  Plaintiffs rely to a great extent on arguable inferences from non-actionable facts, and 
those inferences are less than rock-solid in some instances.  A jury may find defendants’ cases 
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to be persuasive.  On summary judgment, however, the Court is neither acting as if it were the 
jury, nor engaging in trying to predict how the jury will come out.  Its task is limited to 
ascertaining whether the jury reasonably could believe plaintiffs’ evidence and draw the 
inferences plaintiffs posit.  Whether plaintiffs’ inferences are more persuasive than defendants’ 
is for the jury to determine.  Defendants’ cases are not so incontestably strong as to entitle them 
to judgment as a matter of law.  If (as defendants believe) they have very solid defensive cases, 
therefore, they can present those cases to the jury and seek to persuade the jurors.  The Court 
further points out that any mid-trial or post-trial motions will necessarily be ruled on based on the 
fuller evidence at trial, not the somewhat canned evidence on both sides of these motions. 
 
Discussion 
 
In pertinent part, Civil Code § 46 states, “Slander is a false and unprivileged publication, orally 
uttered ... which: ... 1. Charges any person with crime ... 2. Imputes in [her] the present 
existence of [a] ... loathsome disease; [or] 3. Tends directly to injure [her] in respect to [her] ... 
business ....”   
 
Under the facts of this case, which involves a private figure plaintiff and a matter of private 
concern, the elements of a claim for slander under the facts of this case are:  (1) That the 
defendant made one or more of the statements to persons other than the plaintiff; (2) That these 
people reasonably understood the statements to mean that plaintiff had a loathsome disease or 
was generally disqualified in her profession, either by imputing to her general disqualification in 
those respects which her occupation peculiarly requires, or by imputing something with 
reference to her business that has a natural tendency to lessen its profits; and (3) That 
defendant Pestana failed to use reasonable care to determine the truth or falsity of the 
statements.  (See CACI 1702; Civil Code § 46.) 
 
Defendant Pestana argues that plaintiffs’ claim fails because the words charged were not 
actually stated or are nonactionable opinions. 
 
Historically, an action for defamation has a required a statement of fact, not opinion.  (See CACI 
1707.)  However, it has long been recognized that the statement “in my opinion, Jones is a liar” 
can cause as much damage to reputation as the statement “Jones is a liar”, and that “[It] would 
be destructive of the law of libel if a writer could escape liability for accusations [of defamatory 
conduct] simply by using, explicitly or implicitly, the words ‘I think.’”  (Milkovich v. Lorain Journal 
Co. (1990) 497 U.S. 1, 18-19 (quotation marks simplified.)) 
 
The true question then is not whether the publication is a statement of opinion, but whether it is 
a statement of actionable opinion or nonactionable opinion.  A statement of opinion is actionable 
if it implies a provably false assertion of fact.  (Yelp Inc. v. Superior Court) (2017) 17 Cal.App.5th 
1, 16.   
 
In determining whether a statement declares or implies a provably false assertion of fact, courts 
apply the totality of the circumstances test.  Under this test, the court first examines the 
language of the statement.  Next, it considers the context in which the statement was made.  
(Overhill Farms, Inc. v. Lopez (2010) 190 Cal.App.4th 1248, 1261.)  Whether a challenged 
statement declares or implies a provably false assertion of fact is a question of law for the court 
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to decide, unless the statement is susceptible of both an innocent and a libelous meaning, in 
which case the jury must decide how the statement was understood.  (Ibid.; see also Carver, 
135 Cal.App.4th 347.) 
 
For instance, in Yelp the court ruled that a Yelp review of the plaintiff accountant’s tax return 
preparation services contained actionable opinion.  Among other things, the review said, “Too 
bad there is no zero star option!”  It went on to say that the experience with plaintiff was a 
“nightmare”, and the services were so sloppy that the defendant had to hire another firm to redo 
the return, whereupon his refund doubled.  The court said the opening remark about the zero 
star option was not actionable, but gave context.  Further, while the word “sloppy” was vague it 
was coupled with words making clear that the return was improperly and inaccurately prepared.  
Because it was provable whether the refund doubled when the return was redone, the court held 
that the review was actionable. 
 
With these principles in mind, the court turns to the statements Pestana made at the pizza 
parlor.  The statements were electronically recorded by a paralegal for plaintiffs’ attorney.  
Pestana has hired a court reporter to prepare a transcript of the recording, but the paralegal 
disputes the accuracy of the transcript, which varies in some respects from his memory and his 
contemporaneous notes.   
 
Here is what the transcript says Pestana said during the portion of the meeting in which Pestana 
addressed the entire group (starting at page 503 of plaintiffs’ Compendium of Evidence (“COE”) 
submitted in Opposition to the motion of the Sheehys):   
 

“[You] already know why ... we are in this situation [having to leave Fairmont].  
Does anybody need ... any backdrop?”  [The next part of the transcript talks 
about “you need a real sun” and “That’s a bullshit sun,” but a reasonable trier of 
fact could conclude it should read,] “You need a real reason.  That’s a bullshit 
reason.”  (See COE 504, 506 (¶ 6), 540.)  [The transcript continues,] “In my 
opinion ... I have a feeling that Ann is a paranoid schizophrenic, so that’s my 
version of it.”  A female voice says, “We trust you every day.  Why would we ....” 
[Pestana responds,] “Maybe all of this.  Whatever.... So here’s the deal.... we 
[had] nowhere to go.  Everyone said okay.  Yes, she has a really good property, 
but you’re going to go in there and set it up where you don’t deal with her.  Bring 
yourself a barn manager.  Cover you (inaudible).”  (COE 503-504.) 
 
“So we went in there.... Fast forward to the holidays, everything was good.  She 
was gone.  She was busy.... All of the sudden she shows back up and personally 
I don’t think that she liked it that there was no drama.  Everything was running 
like clockwork.... So that’s my take on it.... [Then] January comes [and] she 
decides that she doesn’t need a barn manager anymore.  She can do it all.  So 
everything that she didn’t like about anything was his [Dan Sheehy’s] fault.  He 
did it.  Didn’t matter if it was true or not....  (COE 505.) 
 
“And as soon as Dan is not there ... we’re not getting any shading [a reasonable 
trier of fact could conclude this last word should be “shavings” – something that is 
put into horse stalls for their comfort and/or health.]”  (COE 507.) 
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[Pestana tries to ask Ann Moeller about the shavings policy, while being 
diplomatic.]  (COE 507.)   “[Ann said,] you guys used up all the shavings.  Dan let 
the guys run wild in the shavings.  Dan this.  Dan that.... Everything is Dan.”  
(COE 508.) 
 
[Pestana says that Ann is getting over 20 grand but Ann says,] “you’re not 
making me enough money.  If you want more shavings, you need to get more 
horses [even though the facility was nearly full].”  (COE 508-509.) 
 
“Then the next thing is she calls me in [and says] [y]ou pick seven favorite people 
... because I’m letting Junior [the worker who came to Fairmont when the 
Pestana Group of horse owners did] go and my guy can only handle seven 
people.  I’m like you just told me it was $30,000 ... Every day I get there and it’s 
something different ...  I see her coming and I’m like oh, my God.  Run.”  (COE 
509.) 
 
“[S]o from the time Dan left to last week, everything was Junior’s fault.  It didn’t 
matter.”  (COE 510.) 
 
“[When she said she was letting Junior go] I’m kind of sitting there with my mouth 
like this just looking at her like ... Maybe tomorrow will be different and I’ll get this 
completely other human being.”  (COE 510-511.)   
 
[One of the owners reminds Pestana she’s left something out concerning when 
Ann Moeller told Pestana, presumably on February 23, 2017, to pick out her 
seven favorite owners to stay] (COE 511).  “I asked her, like, I really don’t 
understand.... Can you give me a reason ... She’s, like ‘You know what, you guys 
cost me so much money.’”  (COE 512.) 
 
[There then appear to be several pages of discussion about how the Pestana 
Group will handle things at Fairmont until they leave by the end of March 2017.  
(COE 513-516.) Then Pestana says,] “did I forget – is there any other questions 
about this barn while we’re still here?”  (COE 516.)  [A male voice, stated by the 
paralegal to be Dan Sheehy, appears to prompt her, saying “And Junior has left 
horses (inaudible).  We’ve also had complaints about the quality of services.”  
[And Pestana says,] “That’s all a lie.”  (COE 517.) 
 
[She continues] “[T]his woman has no compassion for any people.  Oh, I’ll tell 
you one last thing.  This is how I knew she was crazy.  This is one last thing that I 
think she’s a paranoid schizophrenic.  Every day she thinks somebody is trying to 
screw her, steal something or whatever, which is why we had to leave ... because 
she thought we all (inaudible).  [¶]  [L]ast weekend, she pulls Stacy aside and 
says ‘Oh, I’m just so upset that you guys are going to leave.’ ... Stacey tells me 
this.  And I’m like maybe she has (inaudible) Maybe ... I can handle her.  I’ll stay.  
You know that your horse won’t have any shavings or water.... So I call her 
Monday morning.  [And she answers the phone by saying ‘What ...  you’re 
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bothering me’]  I said, ‘Why did you pick up the phone?’  [Pestana continues] 
[M]aybe we could talk.’ ... [Ann says] ‘I don’t know.  I’ll call you.’  [But Ann 
doesn’t.]  (COE 517-518.) 
 
“[Later they see each other in person and Ann says] ‘If you people want to stay, 
we have to have a whole new contract with all new rules ... But you know what, 
we got it covered.  We don’t need you.’ ... That’s why I think she’s got 
schizophrenia literally.  And every day she comes to make sure I haven’t stolen 
anything.  So that’s my feeling.  So any last word?  [A]ny questions on the past 
because now we’re going to go into the good stuff?”  (COE 518-519.)   
 
[A female voice speaks.  It’s transcribed as “Yay,” but could in reality have been 
“Yeah,” indicating she has another question about the past.]  (COE 519.)   
 
[Pestana says] “You want to stay?  You don’t mind if your horse sleeps in piss?  
So, I mean her [possibly referring to a third person] horse got injured in its stall.  
He was probably running in and out and slipped in his pee.  There’s no way.... 
Rufis hurt his foot in his stall ... for no reason.”  (COE 519.) 
 
[Female voice]  Class action lawsuit.  (COE 519.)   
 
[They move forward to discuss a different facility, and its owner, Alice.  A male’s 
voice says “Alice is not well”.  Nadine says,]  “Well compared to Ann ... My skew 
of crazy has gone so over here that I now think Santa is real.”  (COE 520-521.)    
 
[Pestana relates that Alice wanted to raise rates if they came to her facility and 
then wanted a further meeting when Pestana was not even boarding there yet.  
At that point Pestana was thinking], “I’m the crazy one because I’m thinking 
everyone else is crazy.”  [So then she decided] “there is only one same person 
with the most beautiful facility around that can accept all of us.  I have to take it.  
... so I took the 24 paddock barn ... (COE 521-524.)   
 
[They discuss all the nice features of the new facility, at times impliedly 
contrasting them with those at Fairmont.]  “Any amount of shade [shavings].... 
Any amount of hay.  No extras for anything.”  (COE 524-526.)  (Emphasis 
added.) 

 
In addition to what appears in the transcript, the paralegal testifies that it does not catch, or 
accurately transcribe, the following: (1) that Pestana asked whether anyone wanted to know 
why they were really having to leave.  “Ann is lying about the real reason why she wants 
everyone to leave.  Ann is nuts.  Suspicious.  Not about money.  Wants control.”  (COE 537 at 
lines 10-12); and (2) that where Pestana said, “It’s all a lie” on COE 517 she was responding to 
statements that Dan Sheehy was reading from Ann Moeller’s email terminating Junior.  (COE 
538, ¶ 9.)    
 
The operative pleading, the Second Amended Complaint, categorizes Pestana’s statements as 
falling into the following categories, carrying the following defamatory meanings based on the 
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context of (a) owners whose horses trained under Pestana and who respected her as an 
authority on equestrian matters and (b) being offered as an explanation for why the owners had 
to move from Fairmont Riding Club to a new facility:   
 

1. Charging Ann Moeller to suffer from the mental illness commonly known as paranoid 
schizophrenia, which words injured Moeller both personally and in her profession and 
injured Fairmont in its business because being run by such a person would make it an 
undesirable facility.  (¶ 55.) 
 

2. Charging Ann Moeller with being dishonest in her business dealings (¶ 56); and 
 

3. Charging Ann Moeller and Fairmont with being incompetent and incapable of properly 
caring for horses kept there.  (¶ 57.) 
 

Paranoid schizophrenic 
 
The statement that Ann Moeller is a paranoid schizophrenic could be understood by an average 
listener in one of two ways:  either that (1) Ann Moeller literally had been diagnosed by a mental 
healthcare provider as a paranoid schizophrenic or would receive such a diagnosis if she were 
professionally examined; or (2) more generally, Ann Moeller acted like or exhibited the 
pathology and behavior of such a person. 
 
According to the dictionary that pops up on a Google Chrome search, schizophrenia is a mental 
disorder involving a breakdown in the relation between thought, emotion, and behavior, leading 
to faulty perception or inappropriate actions and feelings.  Paranoia is a psychosis characterized 
by systematized delusions of persecution.  A paranoid schizophrenic can therefore be described 
as a person who has a mental disorder involving a breakdown leading to a faulty perception that 
she is continually being persecuted. 
 
Each of these terms has also a lay definition.  For schizophrenia that is a mentality or approach 
characterized by inconsistent or contradictory elements.  For paranoia that is excessive or 
irrational suspiciousness and distrustfulness of others.  Thus, in lay terms a paranoid 
schizophrenic might refer to a person who inconsistently is excessively or irrationally suspicious 
and distrustful of others.  
 
In either sense, the term paranoid schizophrenic can be defamatory because it would tend to 
damage a person in her profession or occupation.  No one would want to deal with such a 
person in business.  She might wrongly accuse a customer of stealing from her, forcing the 
person to try to disprove the accusation to the police or others. 
 
In both senses, the term “paranoid schizophrenic” can be proven false, depending on the 
circumstances.  The claim that there has been an actual diagnosis can be proved false with 
mental health records to the contrary.  The claim that there has been paranoid behavior can be 
proven false if it is coupled with examples of such behavior and the examples are proven false. 
 
The question here is whether the term “paranoid schizophrenic” here is actionable opinion 
based upon the other words used and the context in which the words were uttered. 
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As to the words used, Pestana did not just say the words “paranoid schizophrenic”.  She 
coupled them with specific examples of paranoid or schizophrenic behavior.  She said Ann 
Moeller was a different person every day.  One day she said the Pestana Group could not get 
more shavings because they were not making her enough money.  The next, she was asking 
them to leave, which would make her less money.  One day she gives them termination notices.  
Another, she tells Stacey she is sorry to see them go.  She thinks everyone is always trying to 
screw her or steal something, and she came to the facility every day to make sure that Pestana 
had not stolen anything.   
 
It is one thing to say that a lawyer is a bad attorney, and quite another to follow it up with a 
specific example by one who knows, such as that that the attorney missed the statute of 
limitations twice last year.  (See Ruiz v. Harbor View Community Assn. (2005)134 Cal.App.4th 
1456 (charge that attorney engaged in “unconscionable” conduct and “egregiously violated” his 
duty to be truthful could be actionable where Business and Professions Code § 6068 was cited 
right afterwards); Milkovich, 497 U.S. 1 (article calling someone a liar was actionable because it 
implied he had committed perjury in a particular case.)  The court cannot conclude as a matter 
of law that the words here were simply too vague, general, or hyperbolic when they were 
coupled with specific examples of behavior that are provably true or false.  That is a judgment 
that will have to be made by the jury. 
 
As to context, Pestana argues that the words were published at a dinner at a crowed pizza 
parlor to a limited number of people whose horses trained with Pestana, that Pestana had 
known these individuals for many years, had formed a close relationship with them, and 
therefore felt comfortable speaking loosely and informally.  “The average listener ... could not 
have reasonably understood the statements to be anything other than [what] they were – 
figurative expressions of the frustration and contempt [that] Pestana felt toward Ann Moeller and 
Fairmont ...  [N]o reasonable listener could have understood ... Pestana’s statements to be 
assertions of provable fact  ... ”  (Opening Brief at 3:22-28.)   
 
But there are factual issues concerning this characterization of the context.  It is not clear that 
Pestana knew all these people for many years, or that she had a close relationship with any or 
all of them, or that she said the things she did loosely and informally.  (See Disputed Material 
Fact No. 6 (three of the owners at the meeting came to Fairmont after the others did rather than 
in the original move and thus may not have had a longstanding relationship with her); Additional 
Fact No. 30 (Pestana said disparaging things about some of the owners).) 
 
Further, in some ways the setting and purpose of the pizza parlor meeting could be argued to 
cut against Pestana.  This was not just friends getting together over drinks to gripe and 
complain.  It had a feature of being something like a business meeting, though an informal one, 
in which the group would collectively decide on their course of action in a situation calling for 
immediate and concrete response.  That, plaintiff can argue, lent the meeting an air of 
seriousness and importance that could lead listeners to take Pestana’s comments more 
seriously than they might if people were just venting. 
 
As the cases make clear, context matters.  Calling someone a liar can “convey a factual 
imputation of specific dishonest conduct capable of being proved false” and therefore be 
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actionable when it is published in a newspaper opinion column, but not when it is uttered in the 
heat of a political campaign or an argument.  (See Carver v. Bonds (2005) 135 Cal.App.4th 328, 
346 discussing Milkovich, 497 U.S. at 18–20 (newspaper column), and Rosenaur v. Scherer 
(2001) 88 Cal.App.4th 260, 280 (political campaign).)   
 
The Court does not conclude that the context here renders the description of Ann Moeller as a 
“paranoid schizophrenic” nonactionable as a matter of law.  This was not an online forum.  (Cf. 
Chaker v. Mateo (2012) 209 Cal.App.4th 1138, 1147-50.)  It was not an internet message board, 
where rants and exaggerations are expected.  (Cf. Summit Bank v. Rogers (2012) 206 
Cal.App.4th 669, 699).  It was not a political cartoon in a newspaper.  (Yorty v. Chandler (1970) 
13 Cal.App.3d 467.)  It was a meeting among persons who had a professional relationship of 
trainer and horse owner.  Whether the relationship was also one of close friends who might 
speak more loosely with one another, playing fast and loose with the facts (see Summit Bank, 
206 Cal.App.4th at 696), is disputed. 
 
There was no heated discussion ongoing when the words were uttered.  Rather, Pestana had 
time to think about them in advance, and she obviously uttered them on purpose, to explain why 
the owners had to move from Fairmont.  There is no evidence that Pestana had been drinking or 
that others knew for that or other reasons that she was not fully in control of her thoughts and 
expressions.  That the meeting was held at a restaurant was due to the hour, not to the intent to 
have a dinner party.  (See COE 209.)  Pestana may have a better argument on context 
concerning the comments she made earlier in the evening to one or two other people.  
However, once she stood up and moved to the center of the table to address everyone, the 
context was arguably as serious as if the meeting occurred at 10 a.m. at Fairmont rather than at 
7:30 p.m. in a restaurant.  At least a reasonable jury could so find.  A jury could conclude that 
Pestana expressed the words with the expectation that they would be believed and relied upon 
as fact and not discounted as mere hyperbole.  Further, the average listener at the restaurant 
would know that Pestana, of all the persons there, would have had the most contact with 
Moeller and the best basis to offer factually-based opinions on Moeller’s personality and work. 
 
Pestana cites a number of cases in support of her argument that the words “paranoid 
schizophrenic” are nonactionable opinion.  However, several of the cases reflect mixed 
holdings, partially supportive of plaintiffs’ case.  (See Nygard, Inc. v. Uusi-Kerttula (2008) 159 
Cal.App.4th 1027, 1053 (saying the statement that the employer would not let defendant see a 
doctor arguably could be understood as implying facts capable of being proved true or false); 
Ruiz v. Harbor View Community Assn. (2005) 134 Cal.App.4th 1456, 1472 (holding that the 
charge that the plaintiff attorney was “virtually stalking” people was nonactionable opinion, but 
the charge that the attorney breached his statutory duty to be truthful was actionable, where the 
statute and the details regarding how it was breached were stated); Overhill Farms, Inc. v. 
Lopez (2010)190 Cal.App.4th 1248 (the charge that an employer is a racist is not actionable, but 
the charge that the employer terminates employees based on race is). 
 
Others are simply distinguishable.  For instance, in Rosenaur v. Scherer (2001) 88 Cal.App.4th 
260, the court held the statements that the plaintiff was a “thief” and a “liar” were not actionable 
in the context of a heated exchange at a shopping center in the midst of a hard-found initiative 
contest.  However, the court also said the same words stated in campaign literature could be 
actionable.   (Id. at 280.)  There was no argument or heated exchange here.   
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The other cases that Pestana cites mainly involve different fact patterns than the one here, or 
involve the press, where constitutional concerns are elevated.  (See, e.g., Balzaga v. Fox News 
Network, LLC (2009) 173 Cal.App.4th 1325, 1339 (Fox News Network segment depicting 
plaintiff under the caption “Manhunt at the Border” could not be understood by the average 
viewer to falsely suggest that law enforcement was conducting a search for him); Chaker, 209 
Cal.App.4th at 1149 (statements on an internet forum that plaintiff essentially was a dishonest 
and scary person were not actionable (“all [the statements] were made on Internet Web sites 
which plainly invited the sort of exaggerated and insulting criticisms of businesses and 
individuals which occurred here ... we note the insults are generalized in that they lack any 
specificity as to the time or place of Chaker's supposed behavior”); Summit Bank, 206 
Cal.App.4th at 699 (the statements were made on a “rants and raves” website and lacked “the 
formality and polish typically found in documents in which a reader would expect to find facts”); 
Krinsky v. Doe 6 (2008) 159 Cal.App.4th 1154 (statements on an internet blog that the plaintiffs 
were “boobs, losers and crooks” not actionable); Ferlauto v. Hamsher (1999) 74 Cal.App.4th 
1394 (book about plaintiff was laced throughout with over-the-top descriptions (“the numerous 
descriptions of the lawsuit and the motion as "stupid," "laughed at," "a joke," "spurious," and 
"frivolous," are common characterizations which are nothing more than "the predictable opinion" 
of one side to the lawsuit” ... [the description of the plaintiff as] "Kmart Johnnie Cochran" is also 
not actionable.  Ferlauto asserts the phrase means that his legal services were of low quality 
and that he is unethical.  The phrase is a lusty and creative expression of contempt, too loose 
and figurative to be susceptible of being proved true or false ...”.) 
 
The other publications 
 
Given that a reasonable trier of fact could conclude the charge that Ann Moeller is a paranoid 
schizophrenic implies a provably false assertion of fact under the circumstances of this case, the 
Court need not go into an extended discussion regarding the other two charges: that Moeller 
was dishonest in her business dealings, or that she was incapable without the help of a barn 
manager (which she would not provide) of running a safe facility for horses.  However, in each 
case, the Court concludes that a reasonable trier of fact could conclude words were spoken that 
an average person at the meeting would have understood as conveying those meanings.  
Pestana explicitly said Moeller had lied about her reasons for firing Junior and that Moeller did 
not terminate the Boarding Agreements for the reasons she stated, but because she was a 
paranoid schizophrenic.  Pestana also said that everything was fine when Ann Moeller was not 
around the facility, but that problems began when she was:  there were insufficient shavings, 
there was or would be too little food and water, and the horses got injured in their stalls.   
 
Pestana’s Objections filed 9/25/20 
 
Objections are required to be numbered sequentially.  (CRC 3.1354 (b).)  Because Pestana 
failed to do this, the court will use a brief description that should be sufficient to identify the 
objection. 
 
Tab 1 – Overruled.  The objection is too general.  (People v. Harris (1978) 85 Cal.App.3d 954, 
957.) 
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Tab 4 – Overruled as to self-serving.  (Oiye v. Fox (2012) 211 Cal. App. 4th 1036, 1050 
(“Modern courts have recognized that all evidence proffered by a party is intended to be self-
serving in the sense of supporting the party's position, and it cannot be discounted on that 
basis.”)  Overruled as to the location where the declaration was executed.  There is no direct 
proof before the court that the closing words of the declaration are untrue.  Overruled as to 
being in conflict with the deposition.  There is no conflict because, according to Pestana, Sevilla 
did not testify on these subjects.  However, the Court sees no proof of that submitted with the 
motion.  Should this issue come before the court in the future, it will rule on it.  All it can say now 
is that, as a general rule, a party is not permitted to use evidence and simultaneously to object 
to all cross-examination concerning that evidence.  (See Britt v. Superior Court (1978) 20 Cal.3d 
844, 849 (“in seeking recovery for physical and mental injuries plaintiffs have unquestionably 
waived their physician-patient and psychotherapist-patient privileges as to all information 
concerning the medical conditions which they have put in issue ...”)  Overruled as to hearsay.  In 
general the statements are not offered for the truth of the matter asserted.  They are offered 
prove the statements were made.  (See also Harris, 85 Cal.App.3d 954.) 
 
SD, ¶ 6 – Overruled.  The problem is that the Court cannot locate the recording in its file 
because there is no flash drive at Exhibit B of the Cameron Declaration; and even if there had 
been, Pestana has not  submitted just the recording.  She has submitted a purported transcript 
of it, which is subject to the same objection as Sevilla’s Declaration:  Evidence Code §§ 1521 or 
1523.  Either only the recording can be considered, or both the transcript and Sevilla’s 
declaration can be considered.  For purposes of this motion, both will be considered.    
 
SD, ¶ 8 – Overruled.  The court is considering the transcript, so Sevilla may testify based on his 
notes and his memory that he believes something was omitted from it. 
 
SD, ¶ 8 – Overruled. 
 
SD, ¶ 9 – Overruled. 
 
SD, ¶ 10 – Overruled. 
 
P. 351-353 – Overruled. 
 
P. 223.1 – Overruled.  Admitted with the limitation, “so far as this witness knows.”  
  
P. 131 – Overruled. 
 
P. 300-306 – Sustained. 
 
P. 307-322 – Sustained. 
 
P. 323-336 – Sustained. 
 
P. 337 – 344 – Sustained. 
 
P. 374-378 - Overruled.  An objection that a declaration contradicts previous deposition 
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testimony should be specific (e.g., “In the deposition she said the horse is white.  (Citation.)  In 
her declaration, she says it is black. (Citation.)” 
 
P. 376, ¶ 2 – Overruled. 
 
P. 376, ¶ 3 – Sustained as to the first two sentences.  Overruled as to the last two. 
 
P. 376, ¶ 4 – Overruled. 
 
P. 376, ¶ 4 – Overruled. 
 
P. 377 – Overruled. 
 
P. 377 – Overruled. 
 
P. 377 – Overruled. 
 
P 377 – Overruled.  
 
P. 378 – Overruled. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DANIEL F SHEEHY, 
MARCIA M SHEEHY 
* TENTATIVE RULING: * 
 
Plaintiffs Ann Moeller, and her limited liability company, Fairmont Riding Club, bring this action 

against Nadine Pestana, a horse trainer, and Daniel and Marcia Sheehy, the owners of four 

horses and part of an informal group of horse owners that utilized Pestana’s horse training 

services.   

The lawsuit centers on actions that occurred over a roughly five-week period that started on 
January 23, 2017, when plaintiffs asked Daniel Sheehy to take a break from their facility, where 
he had interfaced with Fairmont, the Moellers, and the barn workers on behalf of the Pestana 
Group of horse owners after that group’s October 2016 move from a prior barn that he had 
leased and managed. 
 
In the Second Amended Complaint (SAC), Fairmont alleges causes of action for interference 
with contractual relations and prospective economic advantage, arising out of activities that 
occurred between January 23 and February 24, 2017.  Further, Fairmont and Moeller sue for 
slander concerning defamatory remarks made about them made by defendant Pestana at a 
meeting of the horse owners at a pizza parlor, Ascona’s, in Danville on Wednesday, March 1, 
2017.  Plaintiffs allege the Sheehys conspired with and aided Pestana in making these 
defamatory publications.  (SAC, ¶ 22, 59.)   
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The Sheehys move for summary judgment.  They do not move for summary adjudication in the 
alternative.  Therefore, their motion must be denied if they are not entitled to judgment as a 
matter of law as to at least one of the causes of action or if there is one disputed material fact. 
 
The court denies the motion.  Disputed material facts exist whether the Sheehys intentionally 
disrupted Fairmont’s Boarding Agreements with the horse owners by defamation, by 
intentionally inciting poor work performance by the workers from East Bay Ranch and 
Handyman Services (“EBRHS”) or by sabotaging plaintiffs’ relationship with those workers.  
(Undisputed Material Fact (“UMF”) Nos. 30, 31, 38, 41, 50, 57; Disputed Material Fact (“DMF”) 
Nos. 40, 42, 44, 45, 46, 47, 49, 51, 54, 55, 58; Pltfs’ Compendium of Evidence (“COE”) 532; 
Ann Moeller Depo., Vol. 2, p. 142;  additional facts as discussed in the body of this ruling.   
 
Disputed material facts also exist whether the Sheehys are responsible for any defamation by 
Pestana at the meeting at the pizza parlor.  (UMF Nos. 62, 65, 69; DMF Nos. 63, 66, 67, 71, 72, 
73; additional facts as discussed in the body of this ruling.)   
 
For these reasons, the Sheehys have not established they are entitled to judgment as a matter 
of law.  Further, the Sheehys have not established that their defenses of unclean hands and in 
pari delicto based on an allegedly unlawful recording of the conversation at the pizza parlor 
completely bar the causes of action in plaintiffs’ complaint.  In addition, a factual issue exists 
whether that conversation even qualifies as “confidential” under Penal Code § 632(c).  (DMF 
Nos. 67, 68.)   
 
Factual Background 
 
The Sheehys have owned horses for decades and are part of a “horse family” comprising 
Nadine Pestana and other horse owners, most of whom train with Pestana.  (UMF 8.)  These 
owners will be referred to herein as the “Pestana Group.”   
 
Most of the horse owners in the Pestana Group have boarded their horses together for many 
years. (UMF 11.)  Until September 2016, they did so at a facility on Bruce Drive in Danville, but 
they were given a 60-day notice to leave because of an ownership change there.  (UMF 9, 11, 
12, 16.)  The Sheehys had been leasing a barn at that facility and renting it to the other horse 
owners in the Pestana Group.  (UMF 13.) 
 
After receiving the 60-day notice, the Pestana Group began looking for another facility, and Dan 
Sheehy contacted Ann Moeller.  (See UMF 17.)  By September 15, 2016, he emailed the 
Pestana Group that he had found a new facility for them – Fairmont Riding Club.  He stated the 
arrangements, including that the cost would be $800/month for each stall; that Fairmont’s long-
time foreman, Raymond, would be joined by a crew assembled by EBRHS, whom the Pestana 
Group had used for years on Bruce Drive; and that the “facility managers” would be the 
Sheehys.  (COE, 101, 110, 113; UMF 25.)  Dan sent a copy of this email to Ann Moeller.  (UMF 
24.)   
 
The Pestana Group moved their 22 horses to Fairmont on October 22, 2016, bringing the total 
number of horses there into the higher mid-30’s.  (UMF 29, 33; Ann Moeller Depo., p. 175 (COE 
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22.2.)  The owners signed Boarding Agreements with Fairmont, which were month-to-month, 
terminable on 30 day’s written notice.  (UMF 31.)   Dan Sheehy personally spent about $20,000 
for improvements at Fairmont to benefit the Pestana Group.  (COE 94.)   
 
When they arrived, the barn workers present to service them consisted of Fairmont’s barn 
foreman, Raymond; EBRHS’ part owner, Junior; and a worker named Reyes whom Junior had 
hired several days before the move.  (UMF 34.)  Dan Sheehy was also at the facility virtually 
every day, interfacing among Ann Moeller, the workers, and the other owners in the Pestana 
Group.  (DMF No. 35; see Ex. D to Dan Sheehy Decl.; COE 145.)  Ann Moeller allowed Sheehy 
to be Pestana’s “Barn Manager”.  (DMF 35.)  Fairmont gave Dan Sheehy a reduction in monthly 
rent as recognition for having introduced the Pestana Group to Fairmont.  (Ibid.)  The jury could 
also infer this rent reduction was in part for services, because it ended when Sheehy’s barn 
manager services did. 
 
By January 2017, Ann Moeller had become dissatisfied with Dan Sheehy’s role at Fairmont.  
She felt he was interfering with her relationship with the workers, changing their hours and 
undermining her authority.  (Ex. D to Dan Sheehy Decl.; Ann Moeller Depo., COE 25-26.)  On 
January 23, 2017, Ann had Nadine Pestana tell Sheehy that Ann no longer wanted him around 
Fairmont’s facility.  (UMF 38.)  Dan was crying, and very upset, fearful that people were going to 
think badly of him.  (COE 58.)   
 
Sheehy wrote an email to Dave Moeller later that day, stating he had been informed that his 
services as manager at Fairmont were no longer required and asking that his February invoice 
be increased to allow for full board.  (UMF 39.)   
 
Dave Moeller thanked Sheehy in an email the next day, January 24, 2017, at 8:32 a.m.  He 
continued, “I think it is best that you take a break from the facility for a few months.”  Moeller 
went on to talk about the successful transition of the group to Fairmont.  He then said, 
 

As far as assisting us at the ranch ... we need to take a break for awhile....  [¶]  All 
we were looking for from you was some basic assistance in helping us manage 
the facility.... We were simply trying to get a little help, but we now feel as if you 
are unable to let go of running an operation the way you have been used to, and 
it is not going well.  It has created a situation of duplicate effort, conflicting 
instructions to the guys about schedule and priorities, and has caused confusion, 
lack of efficiency and delay... [ ¶] At this point, we feel it is best if you lay low for a 
few months as we really don’t want to have conflicting instruction, or second 
guessing with the way we run the operation.”  (Decl. of Dan Sheehy, Ex. D.)   

 
At 3:02 p.m., Sheehy responded, “I understand and will respect your request.”  (Ibid.) 
 
Immediately thereafter, and for the next month, Ann Moeller began having problems with the 
workers from EBRHS, Junior and Reyes.  Junior would put too little shavings in the stalls or too 
much.  He would not follow Ann’s instructions or he would fail to do things he had previously 
shown he knew how to do.  He would arrive late, leave early, or on occasion not come to work 
at all.  (COE 19-21, 29, 30, 31, 46, 65.) 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/16/20 

 
 

- 14 - 

One day when Junior was supposed to be off work, Reyes disappeared.  (Id., p. 171.)  Ann 
Moeller heard that Reyes was not getting paid for all the hours he had worked, so she asked if 
he would like to go on her payroll.  He was happy about that.  (Depo. of Ann Moeller, Vol. 2, p. 
137.  She asked him to come in later with his paperwork so she could hire him.  He never did.  
She eventually asked him why and he said it was because Junior told him to stay away.  (Id., p. 
142.)     
 
Plaintiffs allege in the SAC that the problems with the EBRHS workers occurred because the 
Sheehys orchestrated them (¶ 4), that after he was told to take a break from the facility and 
agreed to do so Dan Sheehy “proceed[ed] to cause discord among the workers and distrust of 
Plaintiff which undermined and impaired the workers’ performance and consequently Fairmont’s 
ability to deliver satisfactory services to its customers.”  (¶ 21.)  The Sheehys caused this 
discord this through a series of false and misleading written and oral communications to the 
partners of EBRHS, Junior, and his wife, Michelle Flores.  (Ibid.) 
 
Plaintiffs allege the interference was wrongful because it breached Dan’s January 24, 2017 
agreement to take a break from the facility, it interfered with plaintiffs’ contract for services from 
EBRHS, or it involved defamatory publications. 
 
Emails and texts offered to support the allegation of unlawful interference 
 
In support of these allegations and arguments, plaintiffs submit evidence of telephone calls and 
text messages between the Sheehys and Junior and/or his wife, Michelle, from late January 
through February 24, 2017, the date that Ann Moeller gave written notice to the Pestana Groups 
that she was terminating their Boarding Agreements.   
 
These communications include the following.  On January 19, 2017, Junior texted Dan Sheehy 
that he was afraid Ann would reprimand him about something he had done (“Ann scared me 
today”), but she ended up being nice.  Dan responded, “Ann can be scary!! ... She should be 
nice to you but stay on guard.”  (Pltfs’ COE 142.)   
 
That same day, Nadine Pestana texted Marcia Sheehy that “Ann has been pretty brutal to Dan.”  
(COE 219.)  Marcia later texted, “I can’t have this effect [sic] him so negatively.”   
 
On January 23, 2017, the day that Ann Moeller had Nadine Pestana tell Dan Sheehy to take a 
break from the facility, Marcia Sheehy texted Pestana, thanking her for being as thoughtful as 
she was with Dan (apparently when telling him he had to take a break from the facility) and 
stating, “He is fine.  I am PISSED AS HELL.”  (Pltfs’ COE, p. 71.)  Pestana was too.  (COE 59.)   
 
On January 24, 2017, the day of Dave Moeller’s email asking him to take a break from the 
facility, Dan Sheehy texted Junior’s wife, Michelle, to ask her to tell Junior that Dan would not be 
at the barn the next day and probably for another two weeks.  “This is Ann’s doing.  To keep the 
peace, I have agreed to cooperate.”  (COE, p. 148.)  At 8:17 p.m., Michelle asked whether Dan 
could talk easier than texting.  He agreed.  (Ibid.)  Phone records then show a 57-minute 
telephone conversation between the two starting at 8:19 p.m.   (COE 151.)  
 
On January 25, 2017, Michelle and Marcia Sheehy were texting about a conversation that 
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Junior would have with Ann Moeller the next day.  Marcia Sheehy asked Michelle to tell her 
about it afterward. (COE 223).  Michelle mentions that Ann approved her and Junior’s vacation 
to Disneyland, and Ann said, “She’s probably trying to be nice.  Enjoy it.”  (COE 224.)  Marcia 
then suggested that Junior and Michelle ask Ann to bring an executed copy of the contract 
(inferentially the one to hire EBRHS on a permanent basis) to the meeting.  (COE 225.)  Dan 
Sheehy had drafted this contract for Junior. (COE 464-465.) 
 
The next day, January 26, 2017, Dan Sheehy and Michelle texted about the meeting after it 
occurred.  Michelle said that it was a total waste of time and that “Junior knows she’s never 
going to change.”  (COE 150.)  Later that night, Dan and Michelle had a 47-minute telephone 
conversation.  (COE 322.)  By inference, at least some of that conversation was about Junior’s 
meeting with Ann.  (See COE 131.) 
 
On January 27, 2017, Nadine Pestana texted Marcia Sheehy to “caution anyone to not discuss 
our moving the guys in case Ann gets wind of it.  Would make our lives more miserable, if 
possible.”  (COE 238.)   (It is not clear whom she meant by “the guys.”)   
 
On January 30, 2017, Dan Sheehy texted Michelle and said Junior had told Marcia Sheehy that 
Ann Moeller wanted Junior to remove all tools that belonged to Dan or Junior.  Dan said he 
wanted to remind Junior that the trimmer and weed whacker were in this category, and that 
Junior should probably remove them as well.  “Then he can tell Ann that she needs to buy new 
ones!”  (COE, 155-156.)   
 
On February 1, 2017, Marcia Sheehy exchanged texts with a woman named Carol Turanin.  
Apparently one of them, Marcia by the color coding, was going to check out a facility owned by a 
woman named Jill.  Marcia said, “Gave 30 day notice here yesterday” and then she talked about 
someone else, Bohem, who would stay.  Carol said she guessed the three-month “honeymoon” 
with Ann was over.  (COE 249.) 
 
On February 2, 2017, Michelle texted Dan Sheehy about Ann’s request for Reyes to bring his 
documents to Ann so she could employ him.  Dan texted that Ann must be up to something.  
Michelle said she thought Ann wanted to employ Reyes to save a few bucks on administrative 
fees.  The two also exchanged texts about whether Ann wanted to get rid of Junior.  In the end, 
Dan suggested that Michelle tell Reyes “commit to nothing and not comment”.  The next day, 
Dan texted to ask Michelle what had happened with Reyes.  (COE, p. 162-65.)   
 
On February 6, 2017 by an email at 8:52 a.m., Ann Moeller rejected Junior’s request for an 
increase in his rates saying some horses would soon be leaving, and it was too soon for a rate 
increase.  She said she understood Junior’s concerns about administration costs and managing 
Reyes, so she said he would employ Reyes directly and pay Junior a finder’s fee.  She also 
wanted a Word version of the EBRHS contract, so she could propose changes.  Michelle 
forwarded this email to Dan Sheehy just to let him know.  Dan responded, saying “Hope Reyes 
can survive Ann’s direct management of him.”   
 
On February 18, 2017, at 10:32 a.m., Marcia Sheehy texted Nadine Pestana:  “Hate to bother 
you but under current ‘circumstances’, don’t feel right getting to Ann.  If you haven’t been 
advised, Reyes isn’t here.  Now perhaps Ann gave him off and this is nothing.  Sorry to bother 
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you on a Saturday.  Just an uncomfortable situation.”  (COE 252.)  At 10:48 a.m. Dan Sheehy 
texted Booras Anthie saying, “Marcia asked me to let you know that she spoke with Nadine.  
Nadine is aware and said Raymond will be handling all barn tasks today.”  (COE 254.)   
 
Two days later, on February 20, 2017, Marcia texted Nadine “I will also have to get permission 
for Dan since he was allowed only ... Sat.”  (CEO 252.)   
 
That day at 7:07 p.m. Reyes was texting Raymond, “if God lets me, I will be there tomorrow.”  
(COE 199.)   
 
Ten minutes later, at 7:17 p.m., Michelle texted Marcia Sheehy that “Junior has some info he 
would like to share and get some insight from you guys when you have a chance.  (COE 259.)  
Michelle and Marcia then had a 38-minute phone call starting at 7:19 p.m.  (COE 260.)   
 
The next morning, February 21, 2017, at 7:27 a.m., Reyes texted Raymond and said, 
essentially, that it was not going to work out for him economically to work for Ann Moeller 
because his take home pay would be less.  (COE 201.)  That is basically what Dan Sheehy said 
to Michelle Flores in his text to her on February 2, 2020 at 9:54 p.m.  (COE 397.)  One reason 
that the take home pay may have been less is that Fairmont would have done withholding on 
Reyes, whereas EBRHS did not.  (COE 203.)  
 
That evening, Marcia texted Michelle, “We had a thought/suggestion for junior.  Do you both 
have a few minutes to chat?” (COE 262.) They then had a 35- minute phone call at 7:17 p.m.  
(COE 260.)   Sometimes Marcia Sheehy would participate in these types of calls by 
speakerphone.  (COE 146.)   
 
On February 23, 2017, the day that Ann Moeller asked Nadine Pestana about limiting the 
number of horses at Fairmont, Marcia Sheehy texted Michelle “hey something big seems to 
have exploded at the barn today.  Ask junior if he knows?”  (COE 259.)  That night Marcia 
Sheehy had a 35-minute phone call with Pestana.  (COE 274.)  
 
On February 24, 2017, at 8:48, Pestana texted that she could not play favorites and that the 
only solution would be for Ann to give them all notice.  Ann responded that was good with her, 
stating she enjoyed the Pestana Group, but the problem was that Dan Sheehy promised a team 
of fabulous workers and help in supervision and he failed on both.  (COE 67.)   
 
Events after 2/24/17 
 
Pestana had texted Ann Moeller about giving notice to her entire group without having another 
facility lined up.  She and others in her group began looking for options.  She wanted to have a 
meeting with the group on Wednesday, March 1, 2017 to discuss them.  Marcia Sheehy offered 
to have the meeting at her house, but Pestana chose a local pizza parlor, Ascona’s, in Danville, 
because the meeting was scheduled to take place during some people’s dinner hour.  (COE 
288.)   
 
Ann Moeller had consulted an attorney by then, and he sent a paralegal, Christian Sevilla, to the 
pizza parlor.  Without the knowledge or consent of the participants to the conversation, Sevilla 
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recorded the statements that Pestana made to the group.  Those statements have been detailed 
on Line 1.   
 
Plaintiffs filed this lawsuit against Pestana shortly thereafter, on April 7, 2017, and added the 
Sheehys as Doe defendants in 2019, apparently after learning about some of the telephone 
calls and text messages between them and Junior’s wife, Michelle, through discovery.  (UMF 1, 
4.) 
 
Discussion 
 
Second Cause of Action, Interference with Contractual Relations 
 
The elements of a cause of action for interference with contractual relations are: “(1) the 
existence of a valid contract between the plaintiff and a third party; (2) the defendant's 
knowledge of this contract; (3) the defendant's intentional acts designed to induce a breach or 
disruption of the contractual relationship; (4) actual breach or disruption of the contractual 
relationship; and (5) resulting damages.”  (Sole Energy Co. v. Petrominerals Corp. (2005) 128 
Cal.App.4th 212, 237.)   
 
The Sheehys argue this cause of action fails because the Boarding Agreements were 
terminated, not breached; there is no evidence that the Sheehys intended that Fairmont 
terminate the Boarding Agreements; and there is no evidence that the Boarding Agreements 
were terminated because of unjustified or wrongful conduct by the Sheehys. 
 
The court rejects the first argument, as it did when the same argument was raised on demurrer.  
It appears to be based on a misreading of the SAC.  The SAC is consistent in the label for the 
Second Cause of Action, the allegations explicitly within the Second Cause of Action, and the 
allegations incorporated by reference, that this cause of action is for Interference with 
Contractual Relations, that is for disruption of the Boarding Agreements under CACI 2201, and 
not for Inducing Breach of the Boarding Agreements under CACI 2200.  Therefore, that there 
was no breach of the Boarding Agreements is irrelevant.  
 
The second argument is that plaintiffs have no evidence that the Sheehys intended to disrupt 
the Boarding Agreements.  However, the intent necessary to commit an intentional tort is 
present either if the prohibited outcome is intended or that outcome is substantially certain to 
result.  (See CACI 2210, element 4; see also CACI 1320; Seaman's Direct Buying Service, Inc. 
v. Standard Oil Co. (1984) 36 Cal.3d 752, 767, n.5 (“the trial court could properly have 
instructed the jury that it might infer culpable intent from conduct ‘substantially certain’ to 
interfere with the contract”), overruled on other grounds in Freeman & Mills, Inc. v. Belcher Oil 
Co. (1995) 11 Cal.4th 85, 102-03, and Della Penna v. Toyota Motor Sales, U.S.A., Inc. (1995) 
11 Cal.4th 376.) 
 
Plaintiffs may have no evidence that the Sheehys intended to disrupt the Boarding Agreements.  
However, their theory is that the Sheehys did intend to disrupt the relationship between 
Fairmont and the workers from EBRHS, Junior and Reyes, and that disruption of that 
relationship was substantially certain to disrupt the Boarding Agreements.  (See SAC, ¶ 21.)   
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The crux of the matter then is the third argument:  whether Fairmont has presented evidence of 
unjustified or wrongful conduct by the Sheehys to disrupt the relationship with the workers.  (See 
Ixchel Pharma, LLC v. Biogen, Inc. (2020) 9 Cal.5th 1130, 1137 (“tortious interference with at-
will contracts requires independent wrongfulness”).) 
 
Because the matter has not been argued or briefed, the court will take it as true for purposes of 
this ruling that it is independently wrongful – that is, wrongful beyond the mere interference with 
the Boarding Agreements – to disrupt those agreements by sabotaging Fairmont’s relationship 
with its workers; by making defamatory statements about plaintiffs; or by breaching an express 
or implied agreement not to interfere with the relationship between the workers and Fairmont.  
Plaintiffs have presented evidence that the Sheehys did these things. 
 
The evidence of the first two things is circumstantial, rather than direct, but this is to be 
expected.  Intentional wrongdoers rarely admit wrongdoing.  (See Campbell v. Birch (1942) 19 
Cal. 2d 778, 789.)  They often deny they were there, did the acts alleged, or did those acts 
intentionally.   
 
Here, starting a few days before he was told to take a break from the facility, first orally by 
Nadine Pestana at Ann Moeller’s direction on January 23, 2017 and the next day in Dave 
Moeller’s email of January 24, 2017, Dan Sheehy and his wife, Marcia, were in near daily 
contact with Junior’s wife, Michelle on subjects dealing with operations at Fairmont, including 
Junior’s meeting with the Moellers on January 26, 2017 and Ann Moeller’s unsuccessful attempt 
between February 2 and 21, 2017 to hire Reyes directly.  A jury could find that Dan Sheehy tried 
to prevent or forestall that hiring by advising Junior to tell Reyes to commit to nothing.  (See 
COE 162-165, 201, 203, 259, 260, 397.) 
 
During these communications, the Sheehys made clear to Junior through Michelle that Ann 
Moeller was an employer who could not be pleased, was a phony, and was not to be trusted.  If 
these statements were false, they could be defamatory because they would injure Ann Moeller 
in her business: people, including Junior and Reyes, would not want to work for her. 
 
The Sheehys argue that these statements are merely opinion.  However, opinions are 
actionable if they imply a provably false assertion of fact.  (Yelp Inc. v. Superior Court) (2017) 17 
Cal.App.5th 1, 16.)   
 
In determining whether a statement declares or implies a provably false assertion of fact, courts 
apply the totality of the circumstances test.  Under this test, the court first examines the 
language of the statement.  Next, it considers the context in which the statement was made.  
(Overhill Farms, Inc. v. Lopez (2010) 190 Cal.App.4th 1248, 1261.)  Whether a challenged 
statement declares or implies a provable false assertion of fact is a question of law for the court 
to decide, unless the statement is susceptible of both an innocent and a libelous meaning, in 
which case the jury must decide how the statement was understood. (Ibid.)  (See also Carver, 
135 Cal.App.4th 347 (Where a statement is “susceptible of both an innocent and libelous 
meaning, it is for [a] jury to decide how [it was] in fact understood.”) 
  
Defendants rely on Chaker v. Mateo (2012) 209 Cal.App.4th 1138, 1147-50, in arguing the 
statements here are nonactionable.  There, a woman was accused of being responsible for 
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defamatory posts accusing her former lover, the owner of a forensics business, of being scary, a 
criminal, committing fraud, and being a deadbeat dad.  The publications appeared on an 
Internet Web site where members of the public may comment on the reliability and honesty of 
various providers of goods and services and on another social networking Web site which 
provided an open forum for members of the public to comment on a variety of subjects. 
 
The court held that these statements posted in this forum were nonactionable opinion.  But this 
result was highly dependent on the forum.  The court started its analysis with this statement:  “In 
determining statements are nonactionable opinions, a number of recent cases have relied 
heavily on the fact that statements were made in Internet forums.”  (Id. at 1148.)  The court then 
noted various comments from those cases about such forums.  “Posters on Yahoo! message 
boards often make outrageous claims ... [m]ost visitors are completely aware of the unreliable 
nature of these posts”]”; regarding statements posted in a section of the craigslist Web site 
entitled “rants and raves,” [readers] “should be predisposed to view them with a certain amount 
of skepticism, and with an understanding that they will likely present one-sided viewpoints rather 
than assertions of provable facts. ‘[A]ny reader familiar with the culture of … most electronic 
bulletin boards … would know that board culture encourages discussion participants to play fast 
and loose with facts. … Indeed, the very fact that most of the posters remain anonymous, or 
pseudonymous, is a cue to discount their statements accordingly.”) 
 
That is not the context here.  Here the statements were made among four people who knew 
each other well.  They were made by an older, successful couple who had befriended a younger 
couple.  The younger couple trusted the older couple and relied on them for advice.  Far more 
than any visitor to an Internet site, Junior and his wife would tend to regard the Sheehys’ 
statements more seriously and treat them as opinions backed by provable assertions of fact. 
 
The Sheehys argue there is nothing unusual or wrongful in their talking with their friends.  
However, no evidence has been presented of a similar frequency of communications between 
the Sheehys and Junior and his wife in November and December of 2016 when things were 
going well at Fairmont.  The texts submitted concern plaintiffs, and the phone calls directly 
followed the texts.  (See DMF Nos. 44, 45, 46, 47, and 49, and supporting evidence.)  A 
reasonable trier of fact could find that the latter were not mere social phone calls unrelated to 
plaintiffs.   
 
The evidence of breach of the agreement to take a break from the facility, or of the covenant of 
good faith implied in that agreement, is also circumstantial, but present.  Read in context and in 
its entirety, the agreement formed between plaintiffs and Dan Sheehy through the exchange of 
emails on January 24, 2017 for Sheehy to “take a break from the facility” for three months 
includes more than just physically absenting himself from Fairmont.  The court concludes this in 
its role as the interpreter of the contract; or, if the interpretation depends on findings of fact 
regarding the extrinsic evidence, then that interpretation must wait for the jury to make those 
findings.  (See City of Bell v. Superior Court (2013) 220 Cal.App.4th 236, 247-48.) 
 
The fourth paragraph of Dave Moeller’s email of January 24, 2017 gives an expanded meaning 
to the first.  There, he says he needs Dan Sheehy to take a break for awhile from “assisting us 
at the ranch” and in the next paragraph that Dan Sheehy is unable to let go of “running an 
operation the way [he] has been used to.”  A person can run a facility – and certainly interfere 
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with running it – from anywhere.  The fifth paragraph goes on to imply the purpose of the 
agreement is to avoid the problems that have occurred: Moeller did not want to have conflicting 
instructions or second guessing of how he and his wife ran Fairmont.  (Third from last 
paragraph.)  If Dan had stayed away from the facility, but still called the workers and told them 
what to do, he would have violated the spirit, if not the letter, of Dave Moeller’s January 24, 2016 
request to take a break from the facility.  The Sheehys’ comments, suggestions, and influence 
here may be less direct in most cases than specific instructions, but a reasonable trier of fact 
could find they were no less disruptive. 
 
As to the causation element, that Moeller rather than the horse owners terminated the Boarding 
Agreements is not fatal to plaintiffs’ claim.  If the jury finds that Dan Sheehy intentionally 
disrupted the relationship with the workers, it can easily find that, absent that disruption, the 
Pestana Group would have remained at Fairmont longer than they did.  Plaintiffs’ theory is less 
direct than it would have been had the boarders terminated the agreements because of poor 
performance of the workers, but it is just as legally viable as a claim for constructive discharge is 
in employment litigation.  In each case, the most immediate cause of the harm is a decision of 
the plaintiff, but in both cases that decision was prompted by action of the defendant. 
 
The Sheehys argue it is just as likely there were problems at Fairmont after Dan Sheehy was 
told to take a break from the facility because he was no longer at the facility.  But what is 
probably true is for the jury not for the court on a motion for summary judgment. 
 
Many of defendants’ other arguments are also for the jury and are not appropriate bases to 
grant summary judgment.  The jury, not the court, must decide whether Fairmont’s theory is too 
convoluted to support recovery; or whether Ann Moeller should simply have hired another 
worker; or whether the Sheehys did not disrupt the relationship with the workers and that Junior 
and Reyes acted solely on their own without being influenced by anything defendants said or 
did; or that it would make no sense for Dan Sheehy to incite poor worker performance when 
such performance might damage himself or Junior as well as Fairmont.  As to this last, angry 
and vindictive people are known to make decisions that may in the end harm themselves as well 
as the targets of their anger.  There is evidence from which the jury could draw the inference 
that Dan was angry or vindictive.  (“Then he can tell Ann that she needs to buy new ones!”  
(COE, 155-156.)) 
 
The court’s role is not to determine whether a reasonable jury will find for plaintiffs only whether 
one could.  It has so determined.  Therefore, the Sheehys are not entitled to judgment as a 
matter of law on the Second Cause of Action.  Further, the only economic relationship alleged in 
the Third Cause of Action is that represented by the Boarding Agreements, so everything said 
above applies equally to the Third Cause of Action.   
 
Fourth Cause of Action, Defamation 
 
The SAC attempts to hold the Sheehys liable for the things that Pestana said at the pizza parlor 
by alleging the Sheehys and Pestana “embarked on a campaign to permanently destroy the 
personal and business reputation of Plaintiff Ann Moeller and Fairmont both as a pretext for why 
they had to leave and with a view towards doing what they could to ensure that Fairmont would 
not be able to secure replacement boarders in the future.   As part of this campaign, Defendant 
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Pestana and the Sheehys assembled the group at a local restaurant for the ostensible purpose 
of discussing a new facility but for the true purpose of defaming [plaintiffs].”  (¶5.)   Pestana 
defamed plaintiffs at the meeting and the Sheehys were in attendance and participated.  (¶ 5.)  
The Sheehys “either prepared the script [for the pizza parlor meeting] or ... they materially 
contributed to it.  (¶ 25.)  Pestana defamed plaintiffs “with the aid, encouragement and 
assistance of the Sheehys.”  (¶ 27.)  Pestana and the Sheehys “conspired and agreed with each 
other to spread the false and defamatory statements ...”  (¶ 59.)   
 
In support of these allegations, plaintiffs submit the following evidence of contact and 
communications between Pestana, the Sheehys, and Junior and his wife, Michelle, after the 
Boarding Agreements were terminated on February 24, 2017 and before the March 1, 2017 
meeting at the pizza parlor.   
 
On February 23, 2017, after Ann Moeller asked Pestana to make the group smaller and pick out 
her favorite owners to stay, but before she responded to that request, Pestana called Marcia 
Sheehy at 8:00 p.m., and the two of them had a 35- minute phone call.  (COE 208, 274.)  Dan 
Sheehy had a 16-minute phone call with Junior’s wife, Michelle, that same day at 3:13 p.m. 
(COE 406.)   
 
On February 24, 2017 at 8:48 a.m., Pestana texted that Ann would have to give termination 
notices to everyone and at 9:00 a.m. Ann said that was all right with her.  (COE 67.)   
 
Pestana forwarded Ann’s text to Marcia Sheehy at 9:20 a.m., prefacing it with the statement, 
“Look at her bullshit response!  Such a crazy bitch!”  (COE 72, 264.)  At 9:33 a.m., Marcia 
Sheehy responded, “Wow.  I knew she would find a way to blame Dan for this.  Makes me feel 
sick.”  (COE 265.)   
 
At 10:19 a.m. Marcia Sheehy texted, “Just when I’ve heard the worst from her, this crap about 
Dan.  Guess she forgot that she said Jr was best worker she ever saw.  I really feel sick.”  
Pestana responded “She is crazy!  Literally.”  (COE 281.)   
 
On Sunday, February 26, 2017, Marcia Sheehy texted Pestana, “Where do you want the 
meeting Wed?  [Wednesday, March 1, 2017.]  If my house is most central, can do it here.”  
Pestana responded that she would reserve a space at “asconas.”  Because the meeting was at 
some people’s dinnertime, this would allow them to eat while they talked.  (COE 288.)   
 
At 4:16 p.m. on February 26, 2017, Dan Sheehy texted the location of the Wednesday meeting 
to one of the horse owners, Marta Grigas.  (COE 412, 414, 419.)   
 
At the meeting itself, while Pestana was discussing her feelings about Fairmont and Ann 
Moeller, Dan Sheehy read aloud Ann’s email terminating Junior’s services, and Pestana 
interjected, “That’s all a lie!”  (COE 517, lines 8-12.)   
 
The Sheehys argue they are not liable for the publications that Nadine Pestana made at the 
pizza parlor on March 1, 2017 as co-conspirators.  They argue they have met their initial and 
ultimate burden, because they have denied conspiring with Pestana to defame plaintiffs and 
plaintiffs have submitted insufficient evidence to dispute that denial. 
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Plaintiffs object to the statement in their declarations that defendants did not conspire with 
Pestana, arguing that is a legal conclusion.  In Krantz v. Bt Visual Images (2001) 89 Cal.App.4th 
164, the issue was alter ego liability.  The defendants moving for summary judgment submitted 
declarations that they were not alter egos of the corporation.  The court held the declarations 
were inadmissible conclusions on that point and insufficient to meet the defendants’ initial 
burden.  (Id. at 173.)  Similarly, in Ahrens v. Superior Court (1988) 197 Cal.App.3d 1134, the 
issue was abnormally dangerous activity, and the court held that declarations that the activity 
was “common,” that is, not abnormal, were inadmissible conclusions and insufficient to satisfy 
the moving defendant’ initial burden.  Based on these cases, the court has sustained plaintiffs’ 
objection.   
 
In the end, however, it does not matter much how the Court rules on plaintiffs’ objection.  The 
Sheehys should have declared that they did not reach any agreement with Pestana to defame 
plaintiffs rather than using the legal conclusion that they did not conspire with her, and the Court 
considered reading the declaration that way.  Assuming that the Sheehys had submitted 
declarations in proper form, the question would be whether sufficient evidence has been 
presented for a reasonable trier of fact to reject that denial.   
 
“A conspiracy is almost always of necessity provable only by circumstantial evidence, that is to 
say, by inference reasonably deduced from facts proven, and this is so because the law 
recognizes the intrinsic difficulty of establishing a conspiracy by direct evidence.  Consequently 
the conspiracy complained of may oftentimes be inferred from the nature of the acts complained 
of, the individual and collective interest of the alleged conspirators, the situation and relation of 
the parties at the time of the commission of the act, and generally all of the circumstances 
preceding and attending the culmination of the claimed conspiracy.”  (Siemon v. Finkle (1923) 
190 Cal. 611, 615-16.)   
 
Under all the circumstances here, the court believes plaintiffs have raised a triable issue 
regarding the existence of the conspiracy, albeit barely.  The text messages of Nadine Pestana, 
Marcia Sheehy, and Dan Pestana all in various places show animus towards Ann Moeller or 
grounds for the same, a desire to defend Dan’s reputation with the other horse owners, and a 
motive to debunk the theory that his actions caused the owners to have to move.  Marcia 
Sheehy, at least, was “PISSED” when plaintiffs told Dan Sheehy to take a break, and the jury 
can infer that at some point Dan was, as well.  Pestana said that Dan was crying when she first 
talked to him about taking a break from the facility on January 23, 2017, there were comments 
that Ann Moeller had been treating Dan badly before that, and Dan can be considered to have 
shown vindictiveness and simmering anger when he relished the thought of Junior telling 
Moeller that she would have to buy her own trimmer and weed whacker. The Sheehys worked 
closely with Pestana in finding Fairmont in the first place, and it can be inferred they worked 
closely with her in explaining the reasons to the other owners for having to move to a new 
location.  Whether the Sheehys reached an agreement for Pestana to present these reasons at 
all, or, if they did, whether they agreed that she should do so, but only with truthful or 
nondefamatory words, is for the trier of fact.  Tacit consent as well as express approval will 
suffice to hold a person liable as a coconspirator.  (Aherns, 197 Cal.App.3d at 1150.)   
 
The Sheehys’ Affirmative Defenses 
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The Sheehys raise the affirmative defenses of unclean hands and in pari delicto.  Both of these 
defenses are based on plaintiffs’ alleged violation of Penal Code § 632 in recording the 
statements that Pestana made at the pizza parlor on March 1, 2017. 
 
In pertinent part, § 632 states,  
 

(a) A person who, intentionally and without the consent of all parties to a confidential 
communication, uses an electronic ... recording device to eavesdrop upon or record the 
confidential communication ... among the parties in the presence of one another ... shall 
be punished by a fine ... or imprisonment in a county jail  ...  
 

(b) For the purposes of this section, “person” means an individual, business association ...  
or other legal entity, but excludes an individual known by all parties to a confidential 
communication to be overhearing or recording the communication. 
 

(c) For the purposes of this section, “confidential communication” means any 
communication carried on in circumstances as may reasonably indicate that any party to 
the communication desires it to be confined to the parties thereto, but excludes a 
communication made in a public gathering or ... in any other circumstance in which the 
parties to the communication may reasonably expect that the communication may be 
overheard ....  
 

(d) Except as proof in an action or prosecution for violation of this section, evidence 
obtained as a result of eavesdropping upon or recording a confidential communication in 
violation of this section is not admissible in any judicial ... proceeding.  (Emphasis 
added.)   
 

At the outset, there is a factual issue whether the paralegal’s activities even violated § 632.  
Plaintiffs have presented evidence that the communication occurred in a crowded restaurant 
where Nadine Pestana had to stand up and speak loudly over the ambient noise to be heard.   
 
Further, even if the communication qualifies as “confidential”, § 632 does not clearly disallow 
evidence obtained by listening to someone else’s conversation.  It only clearly disallows the 
recording of a confidential communication.  (Cf. § 632(a),(d).)  Nothing seems to prevent the 
paralegal from testifying to what he heard.  
 
Finally, this is not the only setting in which a plaintiff has engaged in aggressive litigation tactics 
that a defendant has thought unfair or unethical.  However, merely calling a practice unethical 
does not mean it is.  (See Pullin v. Superior Court (2000) 81 Cal.App.4th 1161) (litigant denied 
formal site inspection of defendant’s store by its attorneys held to properly conduct one ex 
parte).  Given the factual issues concerning whether the recording violated § 632 and the lack of 
any citation to authority that the paralegal’s going to the restaurant and noting what he heard 
violated a Rule of Professional Conduct, the Sheehys have failed to establish now that plaintiff’ 
defamation claim, let alone their entire action, is barred as a matter of law by the affirmative 
defenses of unclean hands or in pari delicto. 
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Rulings on Evidentiary Objections 
 
The court rules on only those objections that it deems material to the disposition of this motion.  
(CCP § 437c(q).)   
 
Plaintiff’s Objections filed 9/18/20 
 
In the future, counsel is requested to follow CRC 3.1354 (b) and number the objections 
consecutively rather than starting the numbering over for each new declaration. 
 
M. Sheehy Decl. 
 
1 – Overruled. 
2 – Sustained.  
3 – Sustained.   
 
D. Sheehy Decl. 
 
1 – Overruled. 
2 – Sustained.  
3 – Sustained. 
 
Defendants’ Objections filed 9/25/20 
 
2 – Sustained.  The court relies on the testimony of the witness, not counsel’s characterization 
of it.   
3 – Overruled, but the court is relying primarily on the phone records that have been filed rather 
than on this summary of them. 
 
Finally, the Court notes that the inches-thick Meredith declaration does not comply with CRC 
3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review 
these rules and comply with them as to any future filings.  Failure to do so may result in rejection 
or disregard of nonconforming papers. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS AGAINST WINDELER 
FILED BY JOHN A. KOSI, DIANA L. KOSI 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for judgment on the pleadings is dropped from calendar as moot.  Defendant 
and cross-complainant Windeler Development Group filed a voluntary dismissal of its cross-
complaint on August 20, 2020. 
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The Court notes that, despite the mootness of the motion, Windeler filed an opposition 
memorandum addressing the alter ego allegations set forth in plaintiffs’ Second Amended 
Complaint.  Those allegations have no bearing on, and are not affected by, this ruling. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY JOHN A. KOSI, DIANA L. KOSI 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for leave to file the proposed Third Amended Complaint (TAC) is granted.  
Plaintiffs shall file and serve the TAC on or before October 23, 2020. 
 
Reconsideration.  The Court does not regard the present motion as a disguised and 
procedurally improper motion for reconsideration.  The Court previously considered demurrers 
to causes of action for intentional misrepresentation fraud and negligent misrepresentation.  
The TAC sets forth a cause of action for concealment fraud, which is a factually and legally 
distinct legal theory.  Also, defendant Gordon Hinds was not a party to the previous demurrers.  
Having said that, if defendants consider that anything in the prior rulings bears on the viability of 
the TAC, they remain free to invoke those rulings as they see fit. 
 
Prejudicial Delay.  The Court finds that the policy favoring the amendment of pleadings 
outweighs any prejudice to defendants, under the circumstances of this case.  (See Mesler v. 
Bragg Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory 
six weeks before trial was error].)  In the case at bar, no trial date has yet been set, so that the 
general rule stated in the Landis decision is applicable: 
 

We have been unable to find any case in which denial was upheld where 
the sole basis on which the court relied was lack of diligence at a stage in the 
proceeding where pretrial or trial had not been set.  In light of current pretrial 
practices, it seems unreasonable to deny a party the right to amend where 
the only apparent hardship to the defendants is that they will have to defend. 

 
(Landis v. Superior Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557.) 
 
The Merits.  Defendant Windeler Development Group argues that the TAC is ambiguous as to 
what relief plaintiffs seek against Windeler under an alter ego theory.  Defendant Hinds argues 
that the new cause of action for concealment fraud fails to adequately allege causation.  The 
Court finds that it should defer a consideration of all such arguments for future proceedings.  
(See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the better course 
of action would have been to allow [the plaintiff] to amend the complaint and then let the parties 
test its legal sufficiency in other appropriate proceedings”].) 
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 5.  TIME:  9:00   CASE#: MSC17-01202 
CASE NAME: RAINIER CAPITAL VS LASKER 
HEARING ON APPLICATION TO ADMIT CHRISTIN D. JONES ( FILED BY 
RAINIER CAPITAL MANAGEMENT, LP;) 
* TENTATIVE RULING: * 
 
The Court has already signed the order. 

  

 6.  TIME:  9:00   CASE#: MSC17-01202 
CASE NAME: RAINIER CAPITAL VS LASKER 
HEARING ON APPL TO ADMIT COLE B. RANEY TO APPEAR PRO HAC VICE ( 
FILED BY RAINIER CAPITAL MANAGEMENT, LP;) 
* TENTATIVE RULING: * 
 
The Court has already signed the order. 

  

 7.  TIME:  9:00   CASE#: MSC17-01550 
CASE NAME: UECKER VS KELLY 
HEARING ON MOTION TO/FOR SEVER FILED BY SUSAN L. UEKER, 
LIQUIDATING TRUSTEE OF MORTGAGE FUND '08 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall. 
 
To summarize this litigation in an (arguably undersized) nutshell:  In 2012 defendants the Kellys 
signed a promissory note to Barney Ng (Ms. Kelly’s father), secured by a security interest in a 
real property.  Plaintiff Uecker sued Ng on unrelated causes of action in a parallel lawsuit, 
eventually obtaining a final judgment and an affirmance thereof.  In the course of that parallel 
litigation, Uecker secured possession and ownership of the Kellys’ promissory note to Ng, by 
way of enforcement of the judgment.  In this action, Uecker sues to enforce and collect that 
note, along with the security interest accompanying it. 
 
The Kellys have cross-complained against Ng on various bases.  However, Ng is not a party to 
Uecker’s Second Amended Complaint against the Kellys, and Uecker is not a party to the 
Kellys’ First Amended Cross-Complaint against Ng. 
 
Reasonably foreseeing that the Kelly-Ng litigation is likely to be prolonged and messy, Uecker 
now seeks to sever her own complaint against the Kellys for separate and early bench trial.  She 
argues that her cause of action for judicial foreclosure on the residential property can be 
determined expeditiously, probably on the papers. 
 
As the Kellys point out, however, the problem here is that Uecker’s motion seems to regard her 
Second Amended Complaint and her cause of action for judicial foreclosure as identical.  They 
aren’t, because the SAC contains other causes of action as well – at least for breach of the note 
and for money had and received.  (It is less clear that the other two formally pleaded causes of 
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action have any continuing substantive relevance.)  Plaintiff’s motion says nothing about what is 
to happen to those two causes of action.  The Kellys point out that they are legal, not equitable, 
in character, and thus at least theoretically subject to the Kellys’ right to jury trial.  That appears 
to be true as far as it goes, although the Court is not yet convinced that there actually exist any 
disputed fact issues on Uecker’s claims that would require actual jury trial – a topic expected to 
be discussed at greater length at the December 2 CMC. 
 
So is Uecker prepared to just drop her two legal causes of action, so as to get her speedy bench 
trial on the foreclosure cause of action?  Uecker apparently believes she can get the same relief 
(a deficiency judgment) as part of her equitable judicial foreclosure cause of action.  If so, her 
other causes of action may be superfluous and she may be willing to forgo them. 
 
Or if she wishes to retain all her causes of action, does she contend that the Court should sever 
her entire Second Amended Complaint for separate trial?  The latter option may have some 
appeal.  There is much to be said for the proposition that Uecker should be allowed to pursue 
her own claims promptly, whether by bench trial or jury trial or both, without having to wait for 
the bilateral Kelly-Ng battle to be fully hashed out.  But if all of Uecker’s Second Amended 
Complaint is to be tried separately, it remains subject to the possibility that at least part of that 
Complaint may require trial by jury, not bench trial.  It remains to be determined whether there 
are any genuinely disputed fact issues on Uecker’s legal causes of action that would require 
actual trial. 
 
The Court is far less impressed with the Kellys’ second argument, that they have affirmative 
defenses to Uecker’s claim that overlap factually with the substance of their cross-complaint 
against Ng.  They point only to their tenth and sixteenth pleaded affirmative defenses, to the 
effect that plaintiff’s (Uecker’s) damages were caused by the fault of someone else (presumably 
meaning Ng).  Now is not the time to litigate the validity of those affirmative defenses, which 
have not been briefed.  But at first look, the Court cannot see that there’s anything to them that 
would be likely to impede Uecker’s claims against the Kellys.  The fault of others a tort defense, 
not something likely to present a viable defense to collection of a promissory note admittedly 
made by defendants.  Indeed, fault would not appear to be an issue of any kind as to Uecker’s 
claim, viz., that the Kellys are the obligors on a note and Uecker holds the note; it’s not a fault-
based claim, except to the extent that “not paying the note” could be called fault.  The Kellys 
make no effort to explain how these two items could be valid defenses here.  The time to hash 
out that issue will be when the Court commences its trial (bench or jury) on Uecker’s causes of 
action.  If at that point the Kellys can convince the Court (1) that their pleaded defenses really 
exist legally, and (2) that those defenses require live testimony, they will get their live-witness 
trial.  For purposes of the present motion, however, the Court is willing to assume that there’s no 
there there on those asserted defenses.  If the Kellys seek to defeat the present severance 
motion on this basis, they should attend the motion hearing prepared to explain in some detail 
why these defenses really exist. 
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 8.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY S 
HEARING ON DEMURRER TO COMPLAINT IN INTERVENTION of MINI FILED 
BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 
This motion is continued to November 6, as are the motions calendared for next week 
(summary judgment and 664.6).  This is being done so that all can be heard on the same date, 
and due to personnel availability considerations. 

  

 9.  TIME:  9:00   CASE#: MSC18-01049 
CASE NAME: TIWARI VS WING 
HEARING ON MOTION TO/FOR SUMMARY JUDGMENT/ADJ FILED BY VIVIAN 
WING M.D, BAY IMAGING CONSULTANTS MEDICAL GROUP, INC 
* TENTATIVE RULING: * 
 
This motion was withdrawn. 

  

10.  TIME:  9:00   CASE#: MSC19-00539 
CASE NAME: SANCHEZ VS LASCURETTES 
HEARING ON MOTION TO/FOR TO QUASH DEPO SUBPOENA & ENTRY OF 
PRTCTV ORD FILED BY NEAL MURPHY, KIEWIT CORPORATION 
* TENTATIVE RULING: * 
 
This third-party discovery dispute is referred to the Discovery Facilitator program.  The Court 
offers its preliminary observations, however, that (1) just because Kiewit’s employment records 
state something to be a fact doesn’t necessarily make it true, if plaintiff has a good-faith basis for 
thinking otherwise; but (2) Mr. Murphy, a high-level executive whose personal knowledge 
probably is really limited to the records, may not be the witness with the best first-hand 
knowledge of the things plaintiff wants to find out here. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01989 
CASE NAME: GOMEZ VS BAZAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
This was approved last week. 
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12.  TIME:  9:00   CASE#: MSC20-00132 
CASE NAME: SALAS VS SHAHROKH 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY SHAHROKH 
MATIN 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing as to grounds for withdrawal.  To 
protect the confidential and privileged information of plaintiff, the hearing will not occur on the 
same CourtCall call as the rest of the calendar.  Instead, when the Court has completed its 
calendar, it will call moving counsel directly.  Mr. Shakrokh is invited to participate if he wishes.  
He can either attend in counsel’s office, or ask counsel to arrange a conference call. 
 
The CMC now set for October 28 is continued to February 1, 2021, at 8:30 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC20-01190 
CASE NAME: ROSA MARIE FORD VS RICHMOND NE 
HEARING ON DEMURRER TO COMPLAINT of FORD FILED BY RICHMOND 
NEIGHBORHOOD HOUSING SERVICES, INC, CYMONE S GOREE, NIKKI A 
* TENTATIVE RULING: * 
 
Defendants’ unopposed demurrer to plaintiff’s complaint is sustained with leave to amend.  
Plaintiff may file and serve a first amended complaint by November 13.  In the event that she 
does not do so, defendants should prepare and proffer a judgment disposing of the case. 
 
This is a purported quiet title action.  The Court gathers that the substance of the case is that 
plaintiff’s property is subject to four deeds of trust, and she seeks to rid her title of the 
encumbrances of these deeds of trust.  However, her complaint is radically insufficient for that 
purpose, on several grounds. 
 
For starters, ignoring the deeds of trust for a moment, she doesn’t allege on what basis she is 
the owner of the property in the first place.  Her statement of the “basis of claim” consists solely 
of identification of the deeds of trust, not of plaintiff’s actual title or acquisition.  (The Court 
surmises, however, that this fact may not be disputed by defendants as far as it goes.) 
 
More directly to the present point, although the complaint identifies the four deeds of trust with 
specificity, it says literally nothing about why those deeds of trust do not constitute valid liens 
against plaintiff’s title.  Plaintiff acknowledges that she was the trustor of the deeds of trust.  She 
does not allege that they are forgeries.  She does not allege that they were obtained by fraud.  
She does not allege that they were invalid when granted.  She does not allege that they have 
come to be invalid by any means since then.  She does not allege that the underlying debts 
have been paid off in full – or, indeed, that they have been paid at all.  She does not allege that 
the deeds of trust have been canceled or released.  In other words, as far as plaintiff’s own 
complaint shows, the deeds of trust are still perfectly valid and in force. 
 
(Defendant also points out that the beneficiary of the first deed of trust is identified as 
“Neighborhood Housing Services of America”, and argues that that is a party not sued and not 
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served who must be brought in as a necessary party.  The Court hazards a guess that this is a 
clerical error and plaintiff meant to allege that the beneficiary is the same “Richmond 
Neighborhood Housing Services of the East Bay, Inc.” that plaintiff does name as a defendant, 
though apparently that too is a technical misidentification.  If plaintiff amends, she should either 
clean up this detail, or (if there really is another and different beneficiary) she should name it as 
a defendant and serve it.) 
 
Finally, defendants correctly argue that the complaint pleads no cause of action against the 
individual defendants, who are apparently executives or employees of the corporate defendant.  
The complaint does not allege that those individuals themselves assert any claim to plaintiff’s 
property in their own individual capacities. 
 
Because this is a first complaint, the Court grants leave to amend.  It also invites defendants, if 
they wish, to proceed with obtaining and filing a title report, as they suggest and volunteer. 
 

  

14.  TIME:  9:00   CASE#: MSC20-01230 
CASE NAME: ERICSSON, INC. VS BROKEN ARROW 
HEARING ON DEMURRER TO COMPLAINT of ERICSSON INC FILED BY BROKEN 
ARROW COMMUNICATIONS, INC. 
* TENTATIVE RULING: * 
 
Defendant Broken Arrow Communications, Inc. demurs to plaintiff’s complaint.  The demurrer is 
sustained, and the complaint is dismissed as against Broken Arrow. 
 
Background 
 
Plaintiff, in its complaint and document captions, somewhat mysteriously calls itself “Ericsson 
Inc. Which Will Do Business In California As EUS Inc.”, whatever that means.  In the MSA, 
however, it is simply “Ericsson Inc.”  The Court will stick with “plaintiff”. 
 
On March 1, 2012, plaintiff and Broken Arrow entered into a written master services agreement 
contract (MSA), with Broken Arrow identified as “Contractor.”  The MSA covered and governed 
Defendant’s work performed on the City of Richmond’s real property.   
 
On or about April 5, 2017, Defendant authorized to begin work at around 5:07 p.m.  Defendant 
continued the work until April 6, 2017 at about 8:45 p.m., when it learned of water intrusion 
damages because the roof was negligently covered.  Defendants’ negligence caused damage to 
the City of Richmond’s real and personal property.  The City made claims against plaintiff.  On 
January 20, 2020, Plaintiff paid $128,440.03 to the City of Richmond to settle the claims. 
Plaintiff requested indemnification from defendants and defendants have refused. 
 
Plaintiff filed this action for breach of contract for indemnity and contribution, equitable and 
implied contractual indemnity and contribution, and declaratory relief.  It sues Broken Arrow and 
A-1 Construction, a subcontractor. 
 
Demurrer 
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Pursuant to Code of Civil Procedure § 430.10(e), Broken Arrow demurs to the all causes of 
action in the complaint on the ground the lawsuit is barred as a matter of law.  Pursuant to the 
express terms of the Master Services Agreement, Plaintiff was required to follow the 4-step 
dispute resolution provision set forth in Article 17 of the Master Services Agreement.  The 
parties further agreed that the provisions of Article 17.3 “are a complete defense to any suit, 
action or other proceeding instituted in any court or before any administrative tribunal with 
respect to any dispute or controversy arising under or relating to this Agreement.” 
 
Judicial Notice of the MSA 
 
Plaintiff did not attach the MSA to the complaint, but the complaint itself both expressly invokes 
the MSA and quotes from its substantive provisions at length.  It is settled that when a complaint 
rests on a contract or other written instrument, the instrument itself can be judicially noticed for 
purposes of demurrer.  (E.g., Align Technology, Inc. v. Tran 2009) 179 Cal.App.4th 949, 956 
n.6.)  Broken Arrow has not properly authenticated the document by declaration or otherwise, 
but plaintiff does not contest its authenticity; indeed, its opposition directly quotes in full the key 
provision of the MSA, namely Article 17. 
 
Demurrer Standard 
 
“Civil Procedure section 430.30, subdivision (a) provides, ‘When any ground for objection to the 
complaint ... appears from the face thereof, or from any matter of which the court is required to 
or may take judicial notice, the objection on that ground may be taken by a demurrer to the 
pleading.’”  (Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1144-45.) 
 
Article 17 
 
As plaintiff expressly acknowledges, Article 17 of the MSA establishes a four-step dispute 
resolution process for any disputes that may arise between plaintiff and Broken Arrow under the 
MSA.  Section 17.1 requires the parties first to give notice of a claim and negotiate by escalation 
to senior management.  If that doesn’t work, Section 17.2 then calls for mediation through the 
AAA.  The next step under Section 17.3 is arbitration, again through the AAA. 
 
Section 17.3 also provides: 
 

Other than those matters involving injunctive relief as a remedy or any action 
necessary to enforce the award of the arbitrator, the parties agree that the 
provisions of this Article 17.3 are a complete defense to any suit, action or other 
proceedings instituted in any court or before any administrative tribunal with 
respect to any dispute or controversy arising under or relating to this Agreement. 

 
Broken Arrow argues that this constitutes a condition precedent to bringing a lawsuit, and 
therefore the complaint’s failure to allege satisfaction of the condition precedent is fatal and 
demurrable.  That legal characterization is debatable.  The provision itself characterizes 
noncompliance with Section 17.3 as a “complete defense”, which is not the same thing as a 
condition precedent.  On the contrary, given that the effect of Article 17 is to forbid a lawsuit 
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from being filed at all (with exceptions not applicable here), it hardly makes sense to speak of 
there being a “condition precedent” to an action that cannot be done at all. 
 
It hardly matters, however, whether this is characterized as a “condition precedent” or a 
“complete defense”.  Either way, the point may be raised by demurrer.  A demurrer can rest on 
an affirmative defense (such as limitations, immunity, or res judicata), as long as that defense is 
apparent from the face of the complaint or from matters judicially noticeable.  (E.g., McKenney 
v. Purepac Pharmaceutical Co. (2008) 167 Cal.App.4th 72, 79; Boeken v. Philip Morris USA, 
Inc. (2010) 48 Cal.4th 788; Webb v. City of Riverside (2018) 23 Cal.App.5th 244.)  Here, as 
noted, the existence and text of Section 17.3 are both judicially noticeable and factually 
undisputed. 
 
That leaves the separate question of whether plaintiff has or has not complied with the 
requirements of Article 17.  Admittedly, the Court has no way of knowing on this demurrer 
whether plaintiff has or has not complied with the requirements of Sections 17.1 (notice and 
negotiation) or 17.2 (mediation).  (Moreover, plaintiff argues that at least the notice requirement 
of Section 17.1 may be invalid under Texas law, though the argument would not reach the 
negotiation or mediation requirements.)  However, Sections 17.1 and 17.2 are not within what 
the MSA defines as a “complete defense”.  That is limited to Section 17.3, the arbitration 
provision.  And on that score, the complaint itself is all the proof needed that plaintiff has not 
complied with the requirement that it arbitrate rather than suing. 
 
Plaintiff argues that the Court cannot take judicial notice of an interpretation of a contract.  If the 
contract language were subject to conflicting interpretations (such that, for example, parol 
evidence might be needed), that point might have bite.  But plaintiff articulates no contrary or 
completing meaning for the contract language, “the provisions of this Article 17.3 are a complete 
defense to any suit, action or other proceedings instituted in any court”.  A complete defense is 
a complete defense, and it is properly the basis for dismissal on demurrer. 
 
The Court further points out that even if it did agree with any of plaintiff’s technical objections to 
demurrer here, the consequence would amount only to hiding the pizza dough by throwing it in 
the air.  Unless plaintiff has some substantive defense to arbitrability here (and its brief asserts 
none), an overruling of this demurrer would simply invite the filing of a successful motion to 
compel arbitration. 
 
The Court wishes to make clear, however, that it is ruling only on whether plaintiff can proceed 
with this lawsuit.  Section 17.3 says only that the procedural and jurisdictional provisions of 
Section 17.3 are a complete defense to “any suit” – which is not necessarily the same thing as 
saying that noncompliance would constitute a defense to an arbitration properly instituted under 
Section 17.3.  In other words, the Court is not ruling that having sued instead of arbitrating, 
plaintiff is now completely out of luck in pursuing its claim in any forum.  It is not clear that 
Broken Arrow is even making any such aggressive contention – but if it were to do so, the 
contention would constitute a purported defense to the arbitration, which would be properly ruled 
on by the arbitrator. 
 
Case Management 
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The present ruling neither disposes of this entire case, nor excuses Broken Arrow from it.  
Plaintiff has also sued A-1 Construction, which is not a party to the MSA and has not sought to 
enforce or invoke Article 17.  Further, A-1 Construction has filed a cross-complaint against 
Broken Arrow, and Broken Arrow has not argued that Article 17 could be an impediment to that 
cross-complaint. 
 
The Court invites A-1 Construction to consider whether, even if not bound to do so, it might wish 
to participate in any arbitration voluntarily.  In any event, no party at present has any request 
pending as to how the remaining parts of this case should or should not proceed.  If they think 
proper, the parties can either stipulate, or one of them can move, for a stay of this case.  The 
Court has no idea whether that would be appropriate, and does not rule on it now. 
 

  

15.  TIME:  9:00   CASE#: MSC20-01382 
CASE NAME: SIMON VS CONTRA COSTA WATER DI 
HEARING ON DEMURRER TO COMPLAINT of SIMON FILED BY CONTRA COSTA 
WATER DISTRICT 
* TENTATIVE RULING: * 
 
This demurrer has been mooted by the filing of a first amended complaint. 

  

16.  TIME:  9:00   CASE#: MSN20-1162 
CASE NAME: RE STELLA MURRAY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

17.  TIME:  9:00   CASE#: MSN20-1280 
CASE NAME: RE L. L. 
HEARING ON VERIFIED PETITION FOR APPROVAL FOR TRANSER OF ( FILED 
BY PEACHTREE SETTLEMENT FUNDING, LLC) 
* TENTATIVE RULING: * 
 
The petition is incomplete.  It is missing Exhibit C, apparently the transferor’s declaration. 
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18.  TIME: 10:00   CASE#: MSC15-01622 
CASE NAME: MCMAHON VS HENDRICKS 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE SET BY THE COURT 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss trial dates, possible settlement in light of the recent 
summary judgment rulings, and ADR.  The Court points out that absent any stipulations, this 
case is approaching a five-year problem. 
 

  

19.  TIME: 10:00   CASE#: MSC18-01002 
CASE NAME: SANCHEZ VS MURILLO 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY STIP 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall to discuss trial dates, possible settlement, and ADR. 
 

  

20.  TIME: 11:00   CASE#: MSC10-02872 
CASE NAME: GROTH V. GILAD ET AL 
SPECIAL SET HEARING ON: STATUS REVIEW SET BY COURT ON 09/09/20 
* TENTATIVE RULING: * 
 
Counsel to appear by CourtCall at 11:00, to discuss the further progress of the case.  Based 
on the parties’ recent submissions, the Court has the following observations and questions. 
 

 Defendants say plaintiff has not complied with the Court’s restitution order.  The Court 
agrees that it is not prepared to let plaintiff proceed with prosecution of any of his claims 
until that has been done.  Further, proceedings in the nature of collection may become 
appropriate. 
 

 By far the largest claim remaining in the case is the promissory note, on which the only 
open question is whether the Gilads are personally liable.  The court of appeal’s decision 
is quite clear that that is an issue that must be tried.  The trial will be a bench trial. 
 

 The only other damages claim in the same order of magnitude is plaintiff’s request for 
attorney fees on the basis of a prevailing-party provision in the note.  Obviously, liability 
for such fees would be determined on the same basis as trial on the note itself.  The 
Court observes, however, that the fees (unlike the note) are a distinctly two-edged 
sword, in that if plaintiff cannot prove that the Gilads are liable on the note, plaintiff may 
end up having to pay the Gilads’ prevailing-party fees to them.  Given the Court’s 
previous comments on the probability of plaintiff prevailing on the note, that is a prospect 
that should be receiving the plaintiff’s serious attention. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/16/20 

 
 

- 35 - 

 Plaintiff has several other damages claims that are not yet resolved, principally arising 
out of tax matters.  The Court is inclined to agree with defendants that it makes sense to 
sever those for now, and proceed with trial only on the note.  These other claims are 
both substantially smaller in amount, and substantially lengthier and more complicated to 
try.  There is little if any factual overlap in subject matter.  It strikes the Court as likely 
that if the note issue is resolved, the remaining claims can likely be settled. 
 

 Plaintiff’s claims also include an unexplained claim for $750,000 in emotional distress 
and “general damages”.  The subject has not been fully briefed (at least not by plaintiff), 
but on first look the Court is inclined to agree with defendants that plaintiff has no 
pending claims that would support any such recovery.  Plaintiff is invited to enlighten the 
Court on where that is supposed to be coming from. 
 

 Defendants also say that plaintiff is belatedly asserting a $180,000 claim concerning an 
IRS penalty, which defendants say should be barred because it was never disclosed in 
discovery.  Again, plaintiff’s views are invited. 
 

 Besides the summary judgment granted by Judge Austin on the note (and then 
reversed), there was also a bench trial before Judge Craddick in which plaintiff 
recovered some amounts.  At this point the Court is not even clear on what the 
substance of those claims was, let alone whether they were also part of the prior appeal 
and how they would be affected by reversal of the summary judgment.  The court of 
appeal’s decision is curiously cursory on this subject, taking for granted (without 
discussion) that reversal of the summary judgment on the note also moots the appeal on 
other issues.  Plaintiff, however, contends that Judge Craddick’s bench verdict still 
stands unimpaired, which appears contrary to the court of appeal’s mandate.  
Defendants for their part don’t address this point.  The Court needs further information 
from the attorneys as to what the substance was of the claims in the prior bench trial, 
and where those claims now stand in light of the appellate reversal. 
 

 Conversely, defendants say they previously recovered a verdict against plaintiff for some 
$10,000 and change, which defendants say was not appealed and is now final.  
Plaintiff’s brief does not discuss that claim.  The Court invites plaintiff’s views. 

 

 

  


